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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Chief Adm nistrative Law Judge WIlliamE. Fower, Jr.,
at the conclusion of an evidentiary hearing held in this case on
March 23, 1994.' In that decision, the law judge affirned the
Adm ni strator's order suspending respondent's private pil ot

certificate for 30 days based on his low flight in the vicinity

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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of a popul ated beach, in alleged violation of 14 C F. R 91.119(a)
and (c)? and 91.13(a).® For the reasons di scussed bel ow,
respondent's appeal is denied and the initial decisionis
af firnmed.

It is undisputed that on May 16, 1993, respondent piloted a
Pi per 28R aircraft al ongside a beach known as Haul over Beach in
the North Mam Beach area, a portion of which is designated as a
nude beach. Further, there is unrebutted testinony in the record
that, at the tine of respondent's flight, there were hundreds of

peopl e on the beach and in the water. (Tr. 18, 22, Exhibit A-2.)

2 Al'though the conplaint cited section 91.119(b) rather than
(c), it is clear fromthe context of that paragraph, which
charges respondent with operating "closer than 500 feet to any
person, vehicle, or structure,” that the reference should have
been to section 91.119(c). Respondent obviously understood the
charge to be section 91.119(c), as he defended agai nst that
char ge.

88§ 91.119 Mninumsafe altitudes: Ceneral.

Except when necessary for takeoff or |anding, no person
may operate an aircraft below the follow ng altitudes:

(a) Anywhere. An altitude allowing, if a power unit
fails, an energency |anding w thout undue hazard to persons
or property on the surface.

* * *

(c) Over other than congested areas. An altitude of 500
feet above the surface, except over open water or sparsely
popul ated areas. |In those cases, the aircraft may not be
operated cl oser than 500 feet to any person, vessel,
vehicle, or structure.

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .
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Respondent admitted that at the request of his two passengers --
who wi shed to see the beach "for sightseeing purposes”
(Tr. 91) -- he flew along the beach at approximately 50 feet
above the water. He mmintained, however, that he remai ned at
| east 600 feet fromthe shoreline, and thus did not violate the
500-f oot m ni num di stance frompersons limtation in section
91.119(c). He also contended that he flew at an airspeed
sufficient to allow himto gain altitude and safely "ditch" the
pl ane further out at sea in the event of engine failure (Tr. 93),
and that he thus did not violate section 91.119(a).

At the hearing, the Adm nistrator presented eyew tness and

expert testinony regarding respondent's flight. One of the
eyew tnesses, a police officer, indicated that respondent flew
20-30 yards, laterally, fromthe shoreline, and only 12-18 feet
directly above nunerous bathers in the ocean. The officer also
stated that many people in the area were al arned by respondent's
low flight and called it to his attention. The two other
eyew t nesses called by the Adm nistrator (Thomas Wodl ey and
C ndy Thonpson) testified that they were sitting with a group of
peopl e at the water's edge, and saw respondent's aircraft fly
sonme 30 feet laterally fromthe shoreline, at approxi mately 30-40
feet above the water. According to M. Wodl ey, respondent flew
so close to himthat he "could have hit himwth a stone" (Tr.
16), and the people in the water "just junped and | ooked up when
[the aircraft] went over." (Tr. 22.) This witness stated that

in his eight years of living on this beach he had seen many
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aircraft passing by, including | owflying banner-towi ng aircraft,
but he had never seen a flight this low.* M. Thonpson confirmed
M. Wodl ey's account, and indicated that she fully supported his
suggestion that a conplaint be nade to the FAA

FAA operations inspector Phillips More testified that,
based on the witness statenents he reviewed, and the testinony at
the hearing, it appeared that respondent had clearly violated the
500-f oot m ni num perm ssi bl e di stance from persons restriction of
section 91.119(c). He also opined that respondent had viol ated
section 91.119(a) in that, if an aircraft engine had failed while
respondent was flying at such a low altitude, he would not have
been able to nake a safe energency | andi ng.

In his initial decision, the | aw judge credited the
testinmony of the Administrator's eyewitnesses, thus inplicitly
rejecting respondent's contrary testinony as to his distance from
persons on the surface. He noted that he had no reason to
di sbelieve the eyewi tness testinony of M. and Ms. Wodl ey and
Ms. Thonpson, but that even if there were sone reason to suspect
the accuracy of their testinony, Oficer Gaves -- who the | aw
judge found to be a disinterested wtness -- had corroborated
their testinony. The |aw judge concluded that the
Adm ni strator's evidence was "overwhel mng" (Tr. 117, 120) and,

noting that the Adm nistrator was seeking a mninmal sanction for

* The Adnministrator was al so prepared to offer the testinony
of Barbara Wodley, M. Wodley's wife, who al so wi tnessed
respondent's flight. However, the parties stipulated that she
woul d have generally corroborated M. Wodley's testinmony. (Tr.
41.)
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the violation, he affirnmed the conplaint inits entirety.

On appeal, respondent challenges the | aw judge's credibility
determ nation, arguing that the recollections of M. and Ms.
Wodl ey and Ms. Thonpson were "tainted" because they admtted to
havi ng di scussed the incident before the hearing, and because of
the amount of time that had passed since the incident (ten
months). He asserts that the | aw judge did not adequately
consider the possibility of collusion anong these three
w tnesses. As for Oficer Graves, respondent suggests that he
m ght not even have reported this incident but for the reaction
of the "excited spectators” around him Finally, respondent
notes that the Admnistrator's eyew tness testinony was not
entirely consistent® and that, despite the alleged proxinmty of
his aircraft, none of the wi tnesses could say how many peopl e
were on board the aircraft.

Respondent has failed to identify any valid reason to
overturn the law judge's credibility finding. It is well-
established that credibility determ nations are wthin the
excl usi ve province of the |law judge, and we will not overturn a
credibility finding unless the | aw judge acted arbitrarily,
capriciously, or the result was inconsistent wth the
overwhel m ng wei ght of the evidence, factors not present here.

See Adm nistrator v. WIlson, NTSB Order No. EA-4013 at 4-5

(1993). The law judge was aware of all of the factors raised by

> W note that, while the eyew tness reports were not
identical, they were not dramatically different and in every case
indicated a violation of section 91.119(c).
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respondent when he nmade his credibility judgnment, and -- aside
fromthe question of whether they are even relevant to the
W tnesses' credibility -- there is no indication that he failed
to adequately consider them

Respondent al so chall enges the Adm nistrator's apparent
introduction of an additional regulatory violation in the m dst
of the hearing in this case. The record confirns that counsel
for the Adm nistrator asserted during respondent's case --
apparently for the first tinme in this proceeding -- that the
crowded beach constituted an "open air assenbly of persons,” and
that respondent's low flight was thus in violation of section
91. 119(b), which prohibits, anmong other things, operations over
an open air assenbly of persons within 1,000 feet above the
hi ghest obstacle within a horizontal radius of 2,000 feet of the
aircraft. (Tr. 84, 96.) The |law judge indicated agreenent, in
his initial decision, with the Adm nistrator's position that the
beach constituted an open air assenbly of persons, but |limted
his official findings to affirmng the allegations in the
conplaint. (Tr. 118, 120-1.)

Respondent denies the applicability of section 91.119(b),
argui ng that the beach should not be considered an open air
assenbly of persons. In the alternative, he asserts that if the
beach is an open air assenbly of persons wthin the nmeaning of
that section, he is the victimof inproper selective prosecution,
since banner-towing aircraft frequently violate the restrictions

of that section w thout apparent repercussions. However, we need
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not resolve these issues because, notw thstanding the
Adm nistrator's and the | aw judge's comments on the matter,
section 91.119(b) is not properly before us in this case.
Al t hough the conplaint cited that section, the Adm nistrator
admts in his reply brief that this was a typographical error,
and the | anguage of the conplaint nakes clear that the intended
reference was to section 91.119(c). (See footnote 2.)

In sum respondent has identified no reversible error in the
law judge's initial decision in this case. W uphold it to the
extent that it affirns the 30-day suspension of respondent's
pilot certificate based on his violation of 14 CF. R 91.119(a)
and (c), and 91.13(a).

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied;

2. The initial decision is affirmed, as consistent with this
opi nion and order; and

3. The 30-day suspension of respondent's pilot certificate shal

comence 30 days after the service of this opinion and order.®

HALL, Chairman, LAUBER and HAMMERSCHM DT, Menbers of the Board,
concurred in the above opinion and order.

® For the purpose of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



